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FI NAL ORDER

Noti ce was given, and on Novenber 13, 2003, a final hearing
was held in this case. Pursuant to the authority set forth in
Sections 120.569(2)(e) and 120.57(1), Florida Statutes, the
final hearing was conducted by Charles A Stanpel os,

Adm ni strative Law Judge, by video teleconference with sites in
Tal | ahassee and Tanpa, Florida.
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STATEMENT OF THE | SSUE

Whet her the Sout hwest Florida Water Managenment District
proved that Alan R Behrens signed a pleading, notion, or other
paper in this proceeding for an “inproper purpose,” and, if so,
whet her sanctions shoul d be inposed pursuant to Section
120.569(2)(e), Florida Statutes?

PRELI M NARY STATEMENT

On January 27, 2003, the Sout hwest Florida Water Managenent
District (District) issued a notice of final agency action for
approval of Water Use Ceneral Permt (WJP) No. 20012410. 000
i ssued to Has-Ben G oves. Has-Ben Goves’ well and property are
| ocated i n Hardee County.

On February 19, 2003, Alan R Behrens (M. Behrens) filed a
Petition for Formal Hearing, which the District found to be
timely, but not in substantial conpliance with the requirenents
of Section 120.569(2)(c), Florida Statutes, and Florida
Adm ni strative Code Rule 28-106.201(2) governing the initiation
of administrative proceedings. The District issued an Order of
Di smissal Wthout Prejudice on February 27, 2003. On March 12,
2003, M. Behrens filed an Amended Petition for Formal Hearing.

On March 26, 2003, the District referred the matter to the
Di vision of Adm nistrative Hearings (DOAH) for the assignnent of

an admnistrative | aw judge.



After receiving a response to the Initial Order, the case
was set for final hearing for June 2-3, 2003, in Bartow,

Florida. After granting a joint notion to continue the final
hearing, the final hearing was re-set for August 14-15, 2003, in
Bartow, Florida.

On May 23, 2003, the District deposed M. Behrens.

On June 25, 2003, the District filed a "Mdtion for Summary
Recommended Order of Dismissal and for Reasonable Costs and
Attorney’'s Fees," with affidavits and a copy of the Transcri pt
of M. Behrens’ deposition.

On June 30, 2003, M. Behrens filed a "Notice of Voluntary
Di smissal” and responded, in part, to the District’s Mtion for
Sunmary Recommended Order, but not to the District’s request for
attorney’s fees and costs.

On June 30, 2003, an “Order Closing File” was issued,
canceling the final hearing. This Oder also denied the
District’s notion for reasonable costs and attorney’ s fees
requested pursuant to Section 120.595(1), Florida Statutes.
However, jurisdiction was retained “for consideration of the
District’s notion for reasonable attorney’s fees and costs (as a
sanction) pursuant to Section 120.569(2)(e), Florida Statutes.”
The District was requested to advise the undersigned within ten
days fromthe date of the Order if the District wi shed to pursue

t he request for sanctions.



On July 2, 2003, the District advised that it wished to
pur sue sancti ons.

On July 18, 2003, an Order was issued which clarified the
“Order Closing File” and gave M. Behrens until August 1, 2003,
to file a response to the District’s request for reasonable
attorney’s fees and costs as a sancti on.

On July 30, 2003, M. Behrens filed a response and objected
to the District’s request.

On Novenber 13, 2003, a final hearing was held by video
tel econference with sites in Tall ahassee and Tanpa, Florida.
The District presented the testinony of Mchael L. Phillippi,
pr of essi onal geol ogi st; Mchael K Balser, Water Use Manager for
the Bartow Regul ati on Departnent; Mary Beth McNeil, Esquire;
Di ane Lee, Adm nistrative Supervisor; and Douglas P. Mnson,
Esquire. The District’s Exhibits 1-13 were admtted into
evidence. M. Behrens testified in his own behalf and his
Exhibits 1-4 were admtted into evidence.

Oficial recognition was taken of the recommended and fi nal

orders in the followi ng adm nistrative cases: DeSoto Citizens

Agai nst Pollution, Inc. v. Farm and Hydro Limted Partnership,

Frank T. Basso, Jr., Redland Growers Exchange, Inc., and

Sout hwest Fl orida Water Managenent District, Case No. 02-0232,

2002 W 1592349 (DOAH June 3, 2002; SWWWD June 25,

2002) (Basso); Al an Behrens and DeSoto Citizens Agai nst




Pollution, Inc. v. Mchael J. Boran and Sout hwest Fl ori da Water

Managenment District, Case No. 02-0282, 2002 W. 31125125 ( DOAH

July 29, 2002; SWWWD Aug. 27, 2002)(Boran); Alan R Behrens, et

al. v. Consolidated Mnerals, Inc. and Sout hwest Fl orida Water

Managenent District, et al., Case Nos. 92-0953-92-0957, 1993 W

944120 (DOAH April 20, 1993; SWFWD Nov. 30, (1994)
(Consolidated). (Transcript (T.), p. 88.)

The one-volunme Transcript of the final hearing was filed
with DOAH on Decenber 3, 2003. After M. Behrens was granted an
extension of tinme to file his proposed final order, the District
filed its Proposed Final Order on February 2, 2004, and
M. Behrens filed his Proposed Final Order on February 3 and 9,
2004, and have been considered in the preparation of this Fina
O der.

FI NDI NGS OF FACT

The Parti es

1. Alan R Behrens has resided and owned property at 4740
Sout hwest Armadillo Trail, Arcadia, DeSoto County, Florida,
since 1985. There is a two-inch free-flow ng artesian well used
for donestic purposes on this property. M. Behrens’ well is
approximately 150 feet deep and draws water fromthe
Internmedi ate aquifer. The well currently has no punpi ng
mechani sm and M. Behrens relies on an unaided artesian flow to

produce water, which at tinmes is inadequate.



2. In prior admnistrative cases and the case invol ving
Has- Ben Groves, M. Behrens is concerned that the w thdrawal of
water in the anmounts requested by others fromareas near his
property will inpair his ability to draw adequate anbunts of
water fromhis well.

3. M. Behrens stated that his purpose in challenging the
Has- Ben Groves WUP “is to receive assurances that any proposed
use is not going to adversely inpact [his] well. That's [his]
general biggest, main goal.” He feels that he did not receive
assurances fromthe District; therefore, his only option was to
request a hearing.

4. The Sout hwest Florida Water Managenent District is the
adm ni strative agency charged with the responsibility to
conserve, protect, nmanage, and control water resources within
its boundaries pursuant to Chapter 373, Florida Statutes, and
the rul es pronul gated t hereunder as Chapter 40D, Florida
Adm ni strative Code. The District has the statutory duty to
revi ew and approve or deny applications requesting consunptive
wat er use permts.

The Has-Ben Groves WJP Application

5. On January 27, 2003, the District issued a notice of
final agency action for approval of Water Use General Permt No.

20012410. 000 i ssued to Has-Ben Groves.



6. The WJP aut hori zed annual average groundwat er
wi t hdrawal s of 31,100 gallons per day (gpd) to be used for
irrigation of Has-Ben G oves’ 40-acre citrus grove. (Peak
mont hly wi t hdrawal s of 254, 300 gpd and withdrawal s for crop
protection at 1,015,200 gpd were authorized.)

7. Tomlinson previously owned the Has-Ben G oves’ 40 acres.
The District previously permtted the well on the Has-Ben G oves
40 acres when Toml i nson owned t he property.

8. The Tomlinson well was previously permtted for 77,000
gpd on an annual basis, but the permt expired. Thus, Has-Ben
Groves applied for a new WJIP

9. The Has-Ben Groves permtted well site is located in
Har dee County and is approximately 16 mles from M. Behrens’
artesian well in DeSoto County, and is expected to draw
approxi mtely 94 percent of its water fromthe Upper Floridan
aqui fer.

Did M. Behrens sign a pleading, notion,or other paper for an
i mpr oper purpose?

10. On January 20, 2003, M. Behrens, by letter, asked the
District to be advised of any agency action regarding five WIP
applications, including the Has-Ben Groves application. 1In this
letter, M. Behrens al so requested, what he characterized as

“public information,” “what the predicted drawdown to the

internediate and Floridan aquifers are.” He inquired further:



“Pl ease make sure the hydrol ogi st includes this information.
have previously asked for this basic information; please do not
force nme to take | egal action agai nst SWFMD per the Sunshine | aw
& other public information |aws.” (Enphasis in original.)

M. Behrens was copied with the District’s “Final Agency Action
Transmittal Letter” sent to Has-Ben G oves on January 27, 2003.

11. According to M. Behrens, “legal action” neant the
filing of a petition requesting an adm nistrative hearing. He
felt that it was his only option to receive informtion and
assurances. In particular, M. Behrens wanted the District to
create and provide himw th drawdown contours and nodel i ng even
if the District believed it was unnecessary. See Endnote 1.

12. By letter dated January 29, 2003, the District, by
Parmela A. Gfford, CLA Ofice of General Counsel, responded to
M. Behrens’ request for ‘predicted drawdown’ information and
stated in part: “First, please be advised, the District does
not prepare ‘predicted drawmdown’ for all water use permts.
Second, to ask for ‘predicted drawdown’ for permts, you are
maki ng a pubic records request. The District does not accept
anticipatory public record requests. In other words, when the
District receives a public records request, it will search for
exi sting records responsive to the request as of the date of the
public records request. . . . Third, the District will not

create a record to respond to a public records request. If a



‘predicted drawdown’ exists, it will be provided to you, if it
does not, it will not be created to answer your request.”?!

13. By letter dated January 31, 2003, M. Behrens
responded to the District’s January 29, 2003, letter referred to
above and expressed his understanding that he could “expect the
results of drawdown nodeling to be included i n Notices of Agency
Action that [he] receive fromthe District.” M. Behrens
requested the nanme of the District office and the hydrol ogi st
who revi ewed the Has-Ben Groves WUP application; the | ocation of
the file; a statenent that it was “apparently a new w thdrawal ”;
a request to identify the anobunt of water comng fromthe
I ntermedi ate and Floridan aquifers; a query as to why the
wi t hdrawal would “be cased to only a depth of 120 feet; won't
this nean that nmuch of the water will be drawn fromthe
intermedi ate?” M. Behrens also requested “a copy of the
drawdown nodeling results (map).” M. Behrens advised that it
was “very inportant that new groundwater w thdrawals do not
| ower [his] well level further, because [he is] relying
conpletely on artesian free-flow ng pressure; every inch of
| evel reduction creates further hardship for [him.” (During
his deposition, M. Behrens felt that the District could produce
the information on a “voluntary” basis in order to give him

“assurances up front.”)



14. By letter dated February 10, 2003, the District, by
Ms. Gfford, responded to M. Behrens’ January 31, 2003, letter
and advised him “that drawdown nodeling will not be included in
Notices of Agency Action that you receive fromthe District.
The only way that you will receive the drawdown nodeling is if
the District has records related to the nodeling at the tine you

make a specific public records request for sane. For exanple,

if you nmake a public records request today for drawdown
nmodeling, the District will only provide records to you that are
inour files as of today. You would have to make a subsequent
public records request to get any records that were received or

created by the District after today' s date.” (Enphasis in
original.) M. Gfford also advised M. Behrens that he was
bei ng provided with “copies of docunents that are responsive to
[ his] public records request dated January 31, 2003.~

15. M. Behrens was provided with a copy of the Has-Ben
Groves General Water Use Permit Application which indicated, in
part, that the application was “new as opposed to a “renewal”
or “nodification”; the location of the well site; that Has-Ben
Groves intended to irrigate 40 acres for citrus; and that the
construction date of the well was in “1960.” The word
“existing” is witten on the line describing, in part, the
casing dianmeter, depth, and punp capacity. See Finding of Fact

18. The nane “Phillippi” is handwitten on page one of the

10



application. (Mchael Phillippi is a professional geol ogi st and
enpl oyed with the Dstrict for over nine years. He had a pre-
application tel ephone conversation with the applicant for the
Has-Ben G oves WJP.) A “Water Use Permt Eval uati on Wrksheet”
was al so encl osed which included, anong other information, the
nanes “Lucille” and “Deborah” and the initials of two persons.

16. The record does not indicate that M. Behrens foll owed
up with the District regarding the Has-Ben G oves application
after receiving the District’s February 10, 2003, letter and
encl osures.

17. On February 19, 2003, M. Behrens filed a Petition for
Formal Hearing challenging the District’s prelimnary deci sion
to approve the WJP. The District determ ned that the Petition
was tinmely filed, but not in substantial conpliance with the
requi renents of Section 120.569(2)(c), Florida Statutes, and
Fl ori da Admi nistrative Code Rule 28-106.201(2), governing the
initiation of adm nistrative proceedings. The District issued
an Order of Dismissal Wthout Prejudice on February 27, 2003.

18. On March 12, 2003, M. Behrens filed an Anended
Petition for Formal Hearing. M. Behrens alleged that the
wi t hdrawal to be authorized by the WJP “woul d use huge
quantities of water fromthe internedi ate aquifer, even though
water fromthe Floridan aquifer is conpletely suitable for

citrus irrigation”; is “very close” to M. Behrens’ *“property

11



and well”; and the “cone of depression in the Internedi ate
aqui fer that would be caused by the new use will cause a
reduction in Petitioner’s water |evel and pressure and inpair
the ability of his well to produce water.” (M. Behrens al so
all eged that “[t] he proposed well would be eight inches in

di ameter, 920 feet deep, and cased to only 120 feet.” See

Fi ndi ng of Fact 15.)

19. M. Behrens also alleged that the District refused to
provide certain information, such as predicted drawdown to area
wells. He also raised nunmerous disputed issues of materi al
fact.

20. On May 23, 2003, the District deposed M. Behrens.
During his deposition, M. Behrens was asked to identify al
facts and docunents or sources of information he relied on in
maki ng the allegations in the Anmended Petition. M. Behrens
testified that the chall enged water use withdrawal “seens |ike a
very excessive anount”; “is [c]lose enough to have an inpact on
[his] well”; “is going to have a drawdown, is going to have an
i npact on the aquifer” and he has “a well on the aquifer”; that
“these wells are going to have a drawdown and they’'re going to
draw down [his] well”; and that his position, that the Has-Ben
Goves well wll have a drawdown inpact on his well, is based
upon “[s]cience and facts and commpn sense” and “the evidence is

sel f -evident.”

12



21. M. Behrens has “done no studies.” Rather, he relies
on information, such as the docunents he introduced into
evi dence and his knowl edge about the area and the District, to
support the allegations in the Petition and Anended Petition.
See, e.g., Findings of Fact 22-23. He does not have enough
noney to hire experts. He relies on the District’s hydrol ogi sts
for the informati on he requests and for assurances. Yet,

M. Behrens did not contact any District hydrol ogi st to discuss
his concerns before he filed the Petition and Anmended Petiti on.
See al so Findings of Fact 26-28.

22. On June 17, 2003, M. Behrens responded to the
District’s Interrogatories, which requested M. Behrens to
identify all facts he relied upon in making his assertions,
including all docunments prepared or reviewed in connection with
such assertions. M. Behrens stated that no specific docunents
were prepared or reviewed in connection with his assertions nade
in paragraph 6 of the Arended Petition, and that the assertions
in paragraph 6 were “pure truth — there’s no need to go
searching to prove the obvious!” (Paragraph 6 of the Anmended
Petition alleged: “The proposed new groundwater w thdrawal would
use huge quantities of water fromthe Internediate aquifer, even
t hough water fromthe Floridan aquifer is conpletely suitable

for citrus irrigation.”)

13



23. During the final hearing, M. Behrens clained that
prior to filing his Petition, he relied on his experience and
the informati on he maintains regarding the District’s
identification of water use problens, and the District’s March
2000 Horse Creek Draft Resource Eval uation Report, the “Water
Resources in Jeopardy” report published during the early 1990 s,

and the 1992 Recommended Order in Alan R Behrens, et al. v.

Consolidated Mnerals, Inc. and Sout hwest Florida \Water

Managenent District, et al., Case Nos. 92-0953-92-0957, 1993 W

944120 (DOAH April 20, 1993; SWWWD Nov. 30, 1994), in which
Hearing O ficer Daniel M Kilbride found that M. Behrens was
substantially affected by the District’s then proposed renewal
and nodification of an existing WJP held by Consoli dated
Mnerals. 1993 W. 944120, at *4. (In interrogatory responses,
M. Behrens also identified a 1986 potentionetric surface map of
the Internedi ate aqui fer, anong other maps he m ght identify.)

24. These docunents do not provide information relevant to
whet her the chal | enged Has- Ben Groves water w thdrawal neets the
conditions for issuance of a WJP or would | ead a reasonabl e
person to allege that the chall enged Has-Ben G oves water use
and wel |l woul d have an adverse inpact on M. Behrens’ use of his
wel | .

25. Before filing his initial Petition and during the

interval before he filed his Arended Petition, M. Behrens did

14



not contact or speak to District staff who reviewed the Has-Ben
G oves WUP application or District staff in the Bartow Service
Ofice (the District service office responsible for permtting
matters in Hardee County) to obtain information concerning the
Has- Ben Groves permt application or to discuss his concerns
regar di ng whet her the proposed water use to be authorized by the
WJP woul d adversely affect his well. But see Finding of Fact
13, which indicates that on January 31, 2003, M. Behrens posed
several questions to the District, prior to filing his Petition,
whi ch apparently were |left unanswered. It appears M. Behrens
did not pursue this inquiry until he served the District with
I nterrogatories on May 29, 2003. M. Behrens did not reviewthe
District’s “work file” after filing his Petition.

26. In his Proposed Final Oder (PFO, M. Behrens
provi ded a detail ed chronol ogy and anal ysis of the factors he
considered that caused himto file prior challenges to D strict
action and his challenge to the District’s intent to approve the
Has- Ben G oves WJP. He has mistrusted the District over time
and has had little faith that the District understands his
“uni que circunstance” and will protect his well from adverse
impacts resulting fromthe issuance of WJPs. See, e.g., (T. 95-
96, 98, 100.)

27. He notes in his PFOthat it was not until the Has-Ben

G oves case that he “started to have trust in the D strict

15



staff’s reliance on regional well nonitoring data (as its sole
source of cumul ative inpact analysis).” According to
M. Behrens, the District provided himw th information during
di scovery from which he derived reasonabl e assurances. He also
felt that based on his experience, he “did not contact the
permt reviewers in this matter because, from experience, he
knew he could not trust themto provide the necessary assurances
with a few comments over the tel ephone.” Yet, because of his
financial inability to hire experts, M. Behrens relies on the
expertise of the District’s hydrol ogists for assurance that his
well will not be adversely inpacted. See, e.g., (T. 112)
(District Exhibit 13, pp. 41-42, 55, 58-61.) Stated otherw se,
M. Behrens wanted the District staff to provide himw th proof
of reasonabl e assurance and he filed the Petition and Amended
Petition because he felt he did not receive appropriate proof.
28. If this final hearing went forward, his intent was to
ask questions of the District’s hydrol ogists regardi ng many of
t he docunents in his possession and to ask “District staff,
under oath, about specific matters related to the protection of

his well and the internediate aquifer, in general,” presunmably
as he had done in the Basso and Boran cases, for exanple. See,
e.g. (Dstrict Exhibit 13, p. 59-60.) Then, the ALJ, after

hearing all of evidence, would deci de whet her reasonabl e

assurance was provided.
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29. Prior to and after M. Behrens filed his Arended
Petition, the District maintained Regi onal Observation and
Moni toring Program (ROW) wells that provide cumul ative
nmonitoring information concerning the Intermedi ate and Fl ori dan
aqui fer water |evels throughout the District. ROW well data
are available to the public upon request. (In response to a
gquestion posed by M. Behrens during the final hearing, M.

Bal ser stated that ROW well data do not give absol ute assurance
or reflect “[e]xactly what is happening in the geol ogy under

[ M. Behrens] property.” M. Balser stated that he “woul d have
to do testing of [his] property. But this is the best guess we
can make | ooking at it froma regional view")

30. It is nore than a fair inference that M. Behrens was
famliar with ROW well data and their application in specific
cases as a result of his participation in prior admnistrative
cases. See pp. 4-5, supra. He did not request ROW well data
avai lable fromthe District prior to filing his Petition and
Amended Petition, although he asked for the quantity of
groundwat er whi ch was expected to be withdrawn fromthe
I nternedi ate and Fl oridan aquifers. See Concl usions of Law 48-
50.

31. District WUP informati on and other records are

avai |l abl e for public inspection, including the use and

17



permtting history of the water w thdrawal chall enged by
M. Behrens in this proceeding.

32. If M. Behrens had inquired of the District prior to
filing his Petition and Anended Petition, M. Behrens coul d have
| earned that the well on the Has-Ben G oves property had been in
exi stence as early as the 1960’s for citrus irrigation, was
first permtted around 1974, had previously been authorized by
the District for withdrawals of as nmuch as 77,000 gpd, was
expected to draw approxi mately 94 percent of its water fromthe
Upper Floridan aquifer, and there was no reasonable basis to
conclude that w thdrawal s of 31,100 gpd fromthe Has-Ben G oves
wel | woul d cause any adverse inpact to his well, which draws
water fromthe Internediate aquifer.

33. Stated otherwise, at the tine he filed his Petition
and Anended Petition, M. Behrens had no reasonabl e factual
basis to allege that withdrawal s of 31, 100 gpd fromthe Has-Ben
Groves’ well, located approximately 16 mles fromhis well,
woul d have an adverse inpact on his use of water fromhis well.
(An applicant for a WJP is required to provide, in part,
reasonabl e assurance that the water use “[w]ill not adversely
i mpact an existing legal withdrawal .” Fla. Adm n. Code R 40D
2.301(1)(i).)

34. On June 30, 2003, M. Behrens filed a “Notice of

Vol untary Dism ssal” and responded, in part, to the District’s
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Motion for Summary Recommended Order, but not the District’s
request for attorney’'s fees and costs. M. Behrens stated that
he wi t hdrew his Arended Petition because he obtained information
t hat he did not have when he filed his Anended Petition and that
addressed his concerns about inpacts to his well. He clained,
in part, that being infornmed of the District’s plan to set
m ninmum |l evels for the Internedi ate aquifer had allayed his
fears that he would be without an artesian free-flow ng water
supply. However, the chall enged WJP did not address or involve
the setting of mninumflow | evels.

35. Based on the foregoing, M. Behrens did not nake a
reasonabl e inquiry regarding the facts and applicable | aw
Usi ng an obj ective standard, an ordinary person standing in
M . Behrens’ shoes would not have prosecuted this claimif a
reasonabl e i nquiry had been conducted. Stated otherw se,
M. Behrens did not have a “reasonably clear |egal
justification” to proceed based on his limted inquiry.
M. Behrens signed the Petition and Arended Petition for an
“i nmproper purpose.”

The District’s Request for Sanctions

36. The District proved that its | awers expended
approxi mately 98.8 hours in responding to the chall enge brought
by M. Behrens and that the District incurred $426.25 in costs.

An hourly rate of $125.00 per hour is a reasonable rate. The

19



hours expended by District |awers were reasonable. The costs
incurred were reasonable. The District requests that sanctions
be i nposed in the anbunt of $12,350.00 for attorney's fees and
$426.25 in costs.

37. For the reasons nore fully stated in the Concl usions
of Law, based on the totality of the facts presented, the
i nposition of a sanction against M. Behrens in the anount of
$500. 00 (for costs and a snall portion of fees) is appropriate.

CONCLUSI ONS OF LAW

Juri sdiction

38. The Division of Adm nistrative Hearings has
jurisdiction to consider a notion filed pursuant to Section
120.569(2)(e), Florida Statutes, notw thstanding that a party,
here M. Behrens, files a notice of voluntary dism ssal and the

files at DOAH are closed. See The Corporation of the President

of the Church of the Jesus Christ of Latter Day Saints v. St.

Johns Ri ver Water Managenent District and the City of Cocoa, 13

F.A L.R 1014, 1016-1018 (DOAH Feb. 8, 1991); Cecile Joyner and

Debbi e Manning v. Leon County and Departnent of Environnental

Protection, Case No. 00-4220 (DOAH Order April 4, 2001). See

al so Procacci Commercial Realty, Inc. v. Dept. of Health and

Rehab. Services, 690 So. 2d 603, 606 (Fla. 1st DCA 1997) (ALJ has

the authority to issue a final order on a request for sanctions

pursuant to Section 120.569(2)(e), Florida Statutes.)

20



| nproper Purpose

39. Section 120.569(2)(e), Florida Statutes, provides that
signatures on pleadi ngs, notions, or other papers certify that
the signatory has read the docunent and that “based upon
reasonable inquiry, it is not interposed for any inproper
pur poses, such as to harass or to cause unnecessary del ay, or
for frivol ous purpose or needless increase in the cost of
litigation.”? Section 120.569(2)(e) authorizes the presiding
officer to i npose an appropriate sanction, including a
reasonabl e attorney’s fee, for signatures which are in violation
of this subsection.

40. Section 120.569(2)(e), like its predecessor Section
120.57(1)(b)5, Florida Statutes (1995), “is designed to prevent
m suse of the admi nistrative process. The statute creates
potential liability for costs and attorneys’ fees, which may
deter a party who would otherwise initiate a claimor defense
for the purpose of delay, to gain an econom c advantage, or

sinply to harass the opposing party.” Friends of Nassau County,

Inc. v. Nassau County, 752 So. 2d 42, 56 (Fla. 1st DCA

2000) (Padovano, J., dissenting).

41. An objective standard is used to determ ne whether a
party or attorney signed a pleading, notion or other paper for
an “inproper purpose” and, if so, whether sanctions should be

i nposed under Section 120.569(2)(e). The “determ nation nust be

21



based on an objective evaluation of the circunstances existing
at the tinme the petition was filed.” 1d. at 57. (The issue is
not whether the party would ultinmately prevail on the nerits.)

As stated in Friends of Nassau County, Inc., 752 So. 2d at 49-

51:

In the sane vein, we stated in Procacci
Comercial Realty, inc. v. Departnent of
Heal th and Rehabilitative Services, 690 So.
2d 603 (Fla. 1st DCA 1997):

The use of an objective standard
creates a requirenment to make
reasonabl e i nquiry regardi ng pertinent
facts and applicable law. 1In the
absence of “direct evidence of the
party’s and counsel’s state of mnd, we
nmust exam ne the circunstanti al

evi dence at hand and ask, objectively,
whet her an ordi nary person standing in
the party’'s or counsel’s should would
have prosecuted the claim”

Id. at 608 n. 9 (quoting Pelletier v.
Zweifel, 921 F. 2d 1465, 1515 (11th GCir.
1991)). See In re Sargent, 136 F. 3d 349,
352 (4th Cir. 1998) (“Put differently a

| egal position violates Rule 11 if it ‘has
“absol utely no chance of success under the
exi sting precedent.”’) Brubaker v. City of
Ri chnond, 943 F. 2d 1363, 1373 (4th Cr.
1991) (quoting O eveland Denolition Co. V.
Azcon Scrap Corp., 827 F. 2d 984, 988 (4th
Cr. 1987)).”

Whet her [ predecessor to Section
120.569(2)(e)] section 120.57(1)(b) 5.,
Florida Statutes (1995), authorizes
sanctions for an initial petition in an
environnmental case turns . . . on the
guestion whether the signer could reasonably

22



have concluded that a justiciable
controversy existed under pertinent statutes
and regul ations. |If, after reasonable
inquiry, a person who reads, then signs, a
pl eadi ng had “reasonably clear |egal
justification” to proceed, sanctions are

i nappropriate. Procacci, 690 So. 2d at 608
n. 9; Mercedes, 560 So. 2d at 278.

42. Further, in Mercedes Lighting and El ectric Supply,

Inc. v. Departnent of General Services, 560 So. 2d 272, 276

(Fla. 1st DCA 1990), the court stated that case | aw construing
Rule 11 of the Federal Rules of Civil Procedure was useful in
appl ying a predecessor statute to Section 120.569(2)(e) and, in
this regard, the court stated:

The rule’s proscription of filing papers for
an i nproper purpose is designed to

di scourage dilatory or abusive tactics and
to streanline the litigation process. The
rule is ainmed at deterrence, not fee
shifting or conpensating the prevailing
party. In short, the key to invoking rule
11 is the nature of the conduct of counse
and the parties, not the outcone.

Schwar zer, “Sanctions Under the New Federa
Rule 11--A Cl oser Look,” 104 F.R D. 181, 185
(1985).

A party seeking sanctions under rule 11
shoul d give notice to the court and the
of fending party pronptly upon discovering a
basis to do so. Advisory Conmttee Note to
Rule 11. If it may be fairly acconplished,
the court should then pronptly punish the
transgression. In re Yagman, 796 F. 2d
1165, 1183 (9th Cir. 1986). See also, Otho
Phar maceutical v. Sona Distributors, Inc.,
117 F.R D. 170, 173 (S.D. Fla. 1986). |If an
obvi ous and recogni zabl e of f endi ng pl eadi ng
is filed, the court at the very |least should
provi de notice to the attorney or party that
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rule 11 sanctions will be assessed at the
end of the trial if appropriate. The

pur pose of the rul e--deterring subsequent
abuses--is not well served if an offending
pleading is fully litigated and the of fender
is not punished until the trial is at an
end. See In re Yagnan, 796 F. 2d at 1184-6;
and O'tho Pharnaceutical, 117 F.R D. at 173.

One of the basic tenets of rule 11
enf orcenment appears to be, not surprisingly,
that a party is required to take actions to
mtigate the anount of resources expended in
defense of the offending pleading or notion.
In his article, Schwarzer coments:

Nor mal I 'y, al though not necessarily

al ways, a claimor defense so neritless
as to warrant sanctions, should have
been susceptible to summary di sposition
either in the process of narrow ng

i ssues under Rule 16 or by notion.
Only in the rare case will the

of fending party succeed in del aying
exposure of the basel ess character of
its claimor defense until trial.

Perm tting or encouraging the opposing
party to litigate a basel ess action or
def ense past the point at which it
coul d have been di sposed of tends to
per petuate t he waste and del ay which
the rule is intended to elimnate. It
al so underm nes the mtigation
princi pl e which should apply in the

i nposition of sanctions, limting
recovery to those expenses and fees
that were reasonably necessary to
resi st the offendi ng paper.

Schwar zer, 104 F.R. D. at 198.
|d. at 276-277.
43. The District has the burden to show, by a

preponderance of the evidence, that M. Behrens violated Section
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120.569(2)(e) and that sanctions should be inposed. Friends of

Nassau County, Inc., 752 So. 2d at 52. See al so

§ 120.57(1)(j), Fla. Stat.

Resol uti on of the Controversy

44, This case turns on whether M. Behrens nmade a
reasonabl e inquiry of the facts and | aw prior to signing and
filing the Petition and Anended Petition.

45. Prior to filing the Petition, M. Behrens inquired of
the District regarding the Has-Ben G oves WJP application. On
or about February 10, 2003, the District sent M. Behrens a copy
of the application. The application provided, in part, the nane
of the applicant; the nane of the applicant’s contact or
consultant; the location of the 40-acre property and the
| ocation of the well; the type of crops to be irrigated and
nmet hod; the depth of the casing and dianeter; the punp capacity;
the mainline dianmeter; the withdrawal rate according to “AGMD’;
and the notation “existing.” See Findings of Fact 15 and 18.

M. Behrens al so has access to the first names and initials of
persons who may have reviewed the application. I1d. After
receiving a copy of the actual WJP issued by the District and
the Final Agency Action Transmittal Letter of January 27, 2003,
M. Behrens knew the quantities of water authorized for

wi t hdrawal and knew that the WUP was issued nost |ikely out of

the District’s Brooksville office, although other office
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| ocations are nentioned. Telephone nunbers and street addresses
are listed for several offices including the Brooksville office
and the Bartow Service office.

46. M. Behrens alleged in his Petition that he received
notice of the District’s action on or about February 1, 2003,
whi ch nmeant that any petition had to be filed on or before
February 22, 2003. The Petition was filed on February 19, 2003,
but dism ssed w t hout prejudice.

47. On March 12, 2003, M. Behrens filed an Anended
Petition. However, there is no evidence that M. Behrens nade
any inquiry of the District after he filed the Petition and
before he filed the Anended Petition notw thstandi ng that he
received notice of the proposed District action on or about
February 1, 2003, and was aware of the Has-Ben G oves
application as of January 20, 2003. See Finding of Fact 10.
Thus, M. Behrens had approxinately 38 days to inquire of the
District regarding his concerns before he signed and filed the
Amended Petition after he received notice of the agency action.
(He had 21 days fromreceipt of the District’s notice of final
agency action to file a petition.)

48. M. Behrens is no stranger to adm nistrative
proceedi ngs involving challenges to the District’s proposed

i ssuance of WUPs. See DeSoto Citizens Against Pollution, Inc.

v. Farml and Hydro Limted Partnership, Frank T. Basso, Jr.,
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Redl and Growers Exchange, Inc., and Sout hwest Fl orida Water

Managenent District, Case No. 02-0232, 2002 W. 1592349 ( DOAH

June 3, 2002; SWWWD June 25, 2002); Al an Behrens and DeSot o

Citizens Against Pollution, Inc. v. Mchael J. Boran and

Sout hwest Fl orida Water Managenent District, Case No. 02-0282,

2002 W. 31125125 (DOAH July 29, 2002; SWFWWD Aug. 27, 2002);

Alan R Behrens, et al. v. Consolidated Mnerals, Inc. and

Sout hwest Fl ori da Water Managenent District, et al., Case Nos.

92-0953-92-0957, 1993 W 944120 (DOCAH April 20, 1993, SWWD

Nov. 30, 1994). M. Behrens prevailed in the Consolidated case,

but not in the Basso and Boran cases.

49. I n Basso, M. Behrens represented DeSoto Citizens
Agai nst Pollution (DCAP), a not-for-profit corporation, in which
he served as president. Basso proposed to irrigate 140 acres at
454,000 gpd on an annual basis and 1,241,000 gpd, as a peak
nmont h quantity. The Basso well was | ocated approxi mately 18-20
mles fromM. Behrens’ well. The concept of ROW wells is
di scussed in detail in the Recormended Order. DCAP did not
prove its standing. Also, the evidence denonstrated “that the
propose water use will not adversely inpact Behrens’ well,”
notw t hstanding M. Behrens claimto the contrary. DeSoto

Citizens Against Pollution, Inc. v. Farmland Hydro Limted

Part nership, Frank T. Basso, Jr., Redland G owers Exchange,
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I nc., and Sout hwest Fl orida Water Managenment District, 2002 W

1592349, at *2, 4, 6-7, 10-11 and 14.

50. In Boran, M. Behrens was a naned Petitioner and
appeared pro se. DCAP was also a Petitioner, but voluntarily
dismssed its Petition. The Boran property is a little over
1,000 acres in size. Boran proposed a nodification to his
exi sting WJP and requested to increase his annual average daily
quantity by 175,000 gpd, and increase the peak nonth daily
quantity by 423,900 gpd. Wth the proposed increase, the new
annual average daily quantity was expected to be 1,488,000 gpd,
and the new peak nonth daily quantity was expected to be
3,600,900 gpd. The Boran well was | ocated approximtely four
mles fromM. Behrens’ well. ROW wells are discussed in the
Recommended Order. The greater weight of the evidence did not
support M. Behrens’ viewthat his well would be adversely
i npacted by the Boran’s withdrawal of the water as nodified.

Al so, M. Behrens did not prove his standing. Al an Behrens and

DeSoto Citizens Against Pollution, Inc. v. Mchael J. Boran and

Sout hwest Fl ori da Water Managenent District, 2002 W. 31125125,

at *3, 10, and 17. (Boran’s request, joined in by the D strict,
for attorney’s fees and costs pursuant to Sections 120.569(2)(e)
and 120.595(1), Florida Statutes, was denied.)

51. In this proceeding, the weight of the evidence

indicates that M. Behrens made a mnimal attenpt to gather
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information fromthe District, notw thstanding his request to be
informed of the disposition of the Has-Ben G oves WJP
application and other applications. H's January 31, 2003,
inquiry raised sone of his concerns, but he did nothing to
follow up on this inquiry especially after the District sent him
a copy of the Has-Ben G oves application and Eval uation

Wor ksheet .

52. Although M. Behrens appeared pro se in this
proceedi ng, he has experience in dealing with and under st andi ng
the issues presented. His participation in the cases referenced
herein attests to this fact.

53. Neverthel ess, after receiving the Has-Ben G oves WJP
application, he did not speak with anyone fromthe D strict
regarding his concerns or review the “work file” or request any

ot her public records fromthe District including ROW well or

ot her data. The documents and information that M. Behrens
relied on to prepare and sign his Petition and Arended Petition
support his concerns about nmintaining the free-flow ng nature
of his well, but they do not support his assertion that his well
woul d be adversely affected by the Has-Ben G oves water

wi t hdrawal or that reasonabl e assurance had not been provided by
Has- Ben G- oves. The docunents and i nformati on possessed by

M . Behrens al one woul d not have |l ed an ordinary person to
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reasonably conclude that a justiciable controversy existed in
this matter.

54. M. Behrens asserted, in part, that he did not trust
District staff to provide himw th reasonabl e assurance and,
therefore, he did not feel that discussing his concerns with
District staff would confort him On the other hand, he
asserted that he relied on District staff to create and then
provi de himw th nodel i ng and drawdown contours, and then
expected to rely on his exam nation of District staff during an
adm ni strative hearing to prove his case, or, at the very |east,
to receive reasonabl e assurance. This was not a reasonable
rational e for not conducting a reasonable inquiry prior to
signing and filing the Petition and Arended Petiti on.

55. To fulfill the obligation to nake a reasonabl e
inquiry, a person nust investigate the facts, exam ne the | aw,
and then decide if a pleading is justified. develand

Denmolition Co., Inc. v. Azcon Scrap Corp., 827 F.2d 984, 988

(4th Cir. 1987).

56. The District, in issuing its notice of agency action,
determ ned that Has-Ben G oves provided reasonabl e assurance.
(An applicant for a WJP nust provide reasonabl e assurance t hat
several statutory and rule requirenents are satisfied. See,
e.g., 8 373.223, Fla. Stat.; Fla. Adm n. Code R 40D 2. 301.

But, absolute assurances are not required. See Basso, 2002 W
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1592349, at *12.) This prelimnary action was subject to
chal l enge and a de novo hearing (if there were disputed issues
of material fact) because there is no presunption of correctness
that attached to the District’s prelimnary agency action.

Fl ori da Departnent of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778, 785, 789 (Fla. 1st DCA 1981).

57. M. Behrens had information at his di sposal when he
signed the Petition and Anended Petition regarding the effects
of water uses in his geographic area and associ ated probl ens.
See, e.g., Findings of Fact 23 and 26. It was incunbent on
M . Behrens to conduct a reasonable inquiry into the facts and
| aw and to deci de whet her the signing of the Petition, and
ultimately the Arended Petition, was justified regarding the
Has- Ben G oves WJUP. Again, the focus of his attention and
i nquiry should have been on the Has-Ben G oves WJP, not his
general concern with water w thdrawal .

58. M. Behrens subjective belief in the nerits of his
Petition and Amended Petition is insufficient to overcome his
| ack of a reasonable investigation to ensure that his objections
to the Has-Ben Groves WUP application were supported by the
facts and the law. Regrettably, it is concluded that
M. Behrens signed the Petition and Anended Petition for an
i mproper purpose. Notw thstanding this conclusion, the sanction

requested by the District is not appropriate.
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59. The District is correct that relevant information was
avai l able to M. Behrens when he filed his Petition and Arended
Petition. This same information was available to the District.
Al'so, the District participated fully in the Basso and Boran
cases and was intimately famliar with the argunents made by
M. Behrens and the limtation of his proof in these cases.

(M. Behrens testified in both cases but called no expert
wi tnesses of his own. Rather, he relied on exam nation of
District experts.)

60. Arned with superior know edge, the District should
have raised the “inproper purpose” issue sooner in this
proceedi ng, thereby alerting M. Behrens to the potenti al
consequences of proceeding further. Mercedes, 560 So. 2d at
276-277, 279 (duty to mtigate).

61. Nevertheless, the District proved that M. Behrens
signed the Petition and Anended Petition for an “i nproper
purpose.” A sanction in the anpunt of $500.00 is appropriate.
See Findings of Fact 35 and 37. (Section 120.569(2)(e), Florida
Statutes, like Rule 11, Florida Rules of Civil Procedure, “is
ai ned at deterrence, not fee shifting or conpensating the

prevailing party.” Departnment of Health & Rehabilitative

Services v. S.G, 613 So. 2d 1380, 1384 (Fla. 1st DCA

1993) (quoti ng Mercedes, 560 So. 2d at 276).)
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DI SPOSI TI ON

Based upon the foregoing Findings of Fact and Concl usi on of
Law, it is

ORDERED that Alan R Behrens filed his Petition and Anended
Petition for Formal Hearing for an “inproper purpose” and should
be sanctioned in the anmount of $500.00. This amount shall be
paid to the Sout hwest Florida Water Managenent District within
45 days after this Final Order is filed with the Cerk of the
Di vision of Admi nistrative Hearings.

DONE AND ORDERED t his 25th day of February, 2004, in

Tal | ahassee, Leon County, Florida.

Lo 0 Aot

CHARLES A. STAMPELCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of February, 2004.

ENDNOTES
1/ Chapter 119, Florida Statutes, “provides a right of access to

i nspect and copy an agency’s existing public records; it does
not mandate that an agency create new records in order to
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accommodat e a request for information fromthe agency,” or “give
out information fromthe records of his or her office.” 22
Gover nment -1 n- The- Sunshi ne Manual 105 (2000) (Enphasis in
original)(Ctation omtted.) See also In re Report of the
Suprene Court Workgroup on Public Records, 825 So. 2d 889, 898
(Flla. 2002) (the custodian of judicial records “is required to
provi de access to or copies of records but is not required
either to provide information fromrecords or to create new
records in response to a request.” (Citations omtted.))
Chapter 119, Florida Statutes, did not require the District to
create the “drawdown contours” requested by M. Behrens.
Conversely, District staff undertakes groundwater inpact

anal ysi s nodeling and preparati on of drawdown contours when
annual average quantities of 100,000 gpd or greater are
requested, or when eval uation of the proposed water use

ot herwi se denonstrates a need to undertake such anal ysis for
reasonabl e assurance purposes. The District explained that

t heir experience has denonstrated that quantities below this

t hreshol d have m ni mal -to-no-i npact upon the water resource and
are indistinguishable fromnaturally occurring or background
fluctuation. Here, District staff felt that because the
requested wi thdrawal was 31,100 gpd and no adverse inpacts
expect ed, groundwater nodeling or the preparation of drawdown
contours were not needed as part of the initial evaluation of
the Has-Ben G oves WUP application. Further, groundwater
nodeling is time-consumng, as a District geol ogi st or
hydr ol ogi st nust expend approxi mately four to eight hours to
conplete the nodeling process. An additional two hours of

prof essional staff tine is generally required to convert
groundwat er- nodel ing results into a graphical representation of
drawdown contours. Nevertheless, after M. Behrens’ filed his
chal l enge, M. Phillippi undertook groundwater nodeling and
prepared drawdown contours for the Has-Ben Groves w thdrawal s of
water after the Amended Petition was fil ed.

2/ “A frivol ous purpose is one which is of little significance
or inportance in the context of the goal of adm nistrative
proceedi ngs.” Burke v. Harbor Estates Associates, Inc., 591 So.
2d 1034, 1037 n.1 (Fla. 1st DCA 1991)(Citation omtted.)

COPI ES FURNI SHED,

Al an R Behrens
4070 Sout hwest Armadillo Trai
Arcadia, Florida 34266
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Ray Bentl ey

Has- Ben G oves

Post O fice Box 747

W nter Haven, Florida 33882-0747

Martha A. Moore, Esquire

Sout hwest Fl orida Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899

E. D. “Sonny” Vergara, Executive Director
Sout hwest Fl orida Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of this Final
O der.
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